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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel W.A.

DREW EDMONDSON, et al. PLAINTIFFS
V. CASE NO.: 05-CV-00329 TCK-SAJ
TYSON FOODS, INC.,, et al DEFENDANTS

TYSON DEFENDANTS’ MOTION FOR LEAVE TO EXCEED NUMERICAL
LIMITATION ON REQUESTS FOR ADMISSION

Defendants Tyson Foods, Inc., Tyson Poultry, Inc., Tyson Chicken, Inc. and
Cobb-Vantress, Inc. (collectively “Tyson Defendants™), respectfully request, pursuant to
LCVR 36.1, leave to exceed the numerical limitation on Requests for Admission and to
serve Plaintiffs with the Requests for Admission attached hereto as Exhibit A.

I INTRODUCTION

This is an extraordinarily complex case. Plaintiffs’ First Amended Complaint sets
out a variety of legal claims and factual allegations relating to the entire million-acre
Illinois River Watershed. The process of narrowing and testing Plaintiffs’ broad
allegations has already generated a number of discovery disputes as Defendants seek to
uncover the facts relating to Plaintiffs’ claims.

Under Local Rule of Civil Procedure 36.1, the four Tyson Defendants would be
entitled to propound one hundred requests for admission. By requesting leave to
propound the attached additional requests for admission, the Tyson Defendants believe
they can expedite the discovery process while simultaneously reducing the discovery
burdens on the parties and the Court. Granting the Tyson Defendants leave to exceed the

limit of twenty-five requests for admission per party will narrow the issues in this case,
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and thereby reduce trial time and avoid unnecessary expenditures of the parties’ and the
Court’s time and resources on matters over which there is no dispute.

Leave to exceed the limitation on requests for admission also is necessary in this
case due to Plaintiffs’ obstinate refusal to provide any meaningful information about their
claims pursuant to Federal Rules of Civil Procedure 26(a) (Initial Disclosures), 33
(Interrogatories) and 34 (Requests for Production). In addition, on October 16, 2006,
Plaintiffs rejected the Defendants’ Proposed Case Management Order, which is a widely-
accepted order in large environmental and toxic tort cases that simply sets forth an
orderly procedure by which Plaintiffs should come forward with the basic proof that
supports their claims. In sum, Plaintiffs refuse to comply with their discovery obligations
and refuse to produce the prima facie evidence the law requires them to produce in order
to satisfy their burden of proof on all their claims.

II. ARGUMENT

Federal Rule of Civil Procedure 36 places no limit on the number of requests for
admission a party may propound. See FED. R. CIv. P. 36. Nevertheless, this district has
adopted a local rule requiring leave of court before serving more than twenty-five
requests for admission. LCVR 36.1. The authority for this limitation is Rule 26. See
Fed. R. Civ. P. 26(b)(2) (“By order or local rule, the court may also limit the number of
requests under Rule 36.”). Rule 26, however, also grants this Court authority to permit
additional requests for admission in appropriate cases.

Additional discovery generally is allowed under Rule 26(b)(2) unless it is
unreasonably cumulative or burdensome considering the circumstances of the case.

Estate of Manship v. U.S., 232 FR.D. 552, 558-59 (M.D. La. 2005); American
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Chiropractic Assoc. v. Trigon Healthcare, Inc., 2002 WL 534459, *3-4 (W.D.Va. March
18, 2002). In determining whether discovery is burdensome, this Court examines
“whether the burden and expense the proposed discovery outweighs its likely benefit,
taking into account . . . the importance of the issues at stake in the litigation and the
importance of the proposed discovery in resolving the issues.” Estate of Manship, 232
FR.D. at 559 (quoting FED. R. CIv. P. 26(b)(2).) Given the nature of requests for
admission, the burden on the responding party is not great. Requests for admission are
“not intended, as in the case of interrogatories, directed at similar matters, to ask the
opposing party for a detailed response.” Diederich v. Department of the Army, 132
FR.D. 614, 619 (SD.N.Y. 1990). Requests for admission generally set forth facts
“singly, so that the party called upon to make answers need not write an essay in reply.”
Thalheim v. Eberheim, 124 FR.D. 34, 35 (D. Conn. 1988) (quoting 4A James Wm.
Moore, Moore’s Federal Practice 36.05[2] at 51 (1987)). As the Court will see in
reviewing the proposed Requests for Admission attached as Exhibit A, the Tyson
Defendants’ Requests for Admission pointedly address the elements of Plaintiffs’ claims,
knowledge of which should be readily available to Plaintiffs. Under Rule 36, Plaintiffs
need only admit or deny each request. Thus, the Tyson Defendants’ proposed requests
for admission do not place an undue burden on Plaintiffs.

While the burden on Plaintiffs to respond is negligible, the benefit to Defendants
and this Court from granting leave to serve the proposed Requests for Admission is
substantial. The utility of requests for admission, especially in complex cases, is well
recognized. “Admissions are sought, first to facilitate proof with respect to issues that

cannot be eliminated from the case, and secondly, to narrow the issues by eliminating
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those that can be.” Audiotext Communications Network v. US Telecom, Inc., 1995 WL
625744 (D. Kan. Oct. 5, 1995) (quoting Fed. R. Civ. P. 36 advisory committee notes
(1970 Am.)). Thus, requests for admission ultimately “reduce the costs of litigation by
eliminating the necessity of proving facts that are not in substantial dispute, narrow the
scope of disputed issue, and facilitate the presentation of cases to the trier of fact.”
T. Rowe Price Small-Cap Fund v. Oppenheimer & Co., 174 FR.D. 38, 43 (SD.NY.
1997); see also Concerned Citizens of Belle Haven v. Belle Haven Club, 223 F.R.D. 39,
44 (D. Conn. 2004) (“Requests for admission are intended to save litigants time and
money, which would otherwise have to be spent unnecessarily to prove certain facts at
trial, or to establish certain facts through complex and costly discovery procedures, such
as interrogatories, depositions or document requests.”) “Requests for admission may
cover issues of law or ultimate fact, thereby delineating the scope of an opponent’s
claims.” Audiotext, 1995 WL 625744, at p. *2.

All parties benefit from a narrowing of the issues and claims in complex litigation
involving amorphous claims. Agreement among the parties to this case is a rarity, but
both Plaintiffs and Defendants agree that “this is a complex case.” Joint Status Rpt., p. 7
(Dkt. No. 372). This complexity is, in large part, the result of Plaintiffs’ broad
allegations and wide-ranging claims. For example, Plaintiffs allege in shotgun fashion
that hundreds of unidentified poultry growers who contract with the thirteen “poultry
integrators” named as defendants have caused contamination of unspecified areas of the
1,000,000 acre Illinois River Watershed (“IRW”). See generally First Am. Complt. (Dkt.
No. 18). According to Plaintiffs, the contamination is virtually unlimited, encompassing

soils, surface water, groundwater, sediments and biota. See First Am. Complt., I 1, 4,
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30, 57 (Dkt. No. 18). Likewise, Plaintiffs do not specify the chemicals or substances they
claim has caused the harm. Plaintiffs allege only that the Defendants somehow are the
source of phosphorus / phosphorus compounds, nitrogen / nitrogen compounds, copper /
copper compounds, zinc / zinc compounds, arsenic / arsenic compounds, microbial
pathogens and hormones. See First Am. Complt., ] 58, 59 (Dkt. No. 18). Plaintiffs
further allege that this laundry list of substances have caused unspecified injuries to the
State’s “natural resources” and substantially endangered the health of unspecified
individuals inhabiting the IRW. Based on these general and vague allegations, Plaintiffs
have asserted ten different causes of action based on various state statutes, state
regulations, federal statutes, state common law doctrines and even federal common law.
See generally, First Am. Complt. (Dkt. No. 18.).

The proposed Requests for Admission are designed to narrow the issues in this
case to those matters which are truly in dispute. See Ex. A, Defs. Proposed Requests for
Admission. This, in turn, will eliminate costly and unnecessary discovery. These
requests seek to establish basic facts directly relevant to the allegations of the First
Amended Complaint and the elements of proof for the parties’ causes of action and
defenses. Id. It is well recognized that requests for admission directed at factual matters
“help delineate the scope of necessary discovery.” Audiotext, 1995 WL 625744, at *2.

Where, as here, a party refuses to provide basic information in Rule 26(a)
disclosures and in response to Rule 33 interrogatories and Rule 34 requests for
production, lifting the limitation on requests for admission is especially appropriate. Rule
26(b)(2) requires that this Court consider whether “the party seeking discovery has had

ample opportunity by discovery in the action to obtain the information sought” in
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deciding whether to permit Defendants to exceed discovery limitations. Estate of
Manship, 232 F.R.D. at 559 (citing Fed. R. Civ. P. 26(b)(2)(ii)).

Here, it is uncontradicted that the Tyson Defendants have not received any
meaningful discovery from Plaintiffs since this action was commenced. Defendants have
used virtually every discovery device provided by the Federal Rules in order to obtain
basic factual information concerning Plaintiffs’ claims, including the prima facie proof
on which those claims are based. Defendants have served interrogatories under Rule 33
and requested the production of documents under Rule 34. Plaintiffs have stubbornly and
disingenuously refused to provide the information and documents requested.  See
generally Cobb-Vantress First Mot. to Compel (Dkt. No. 743). Similarly, Plaintiffs’
continue to withhold from its Rule 26(a) Initial Disclosures the basic information, data
and records which they contend supports their allegations. See generally Cobb-Vantress
Mot. for Leave to File Suppl. Br. in Support of Motion to Compel (Dkt. No. 925); and
Cobb-Vantress Reply in Support of Mot. for Leave to File Suppl. Br. in Support of
Motion to Compel (Dkt. No. 942.)

More than one and one-half years into this case, Plaintiffs still refuse to provide
even the most basic information and evidence relating to their claims. Thus far, Plaintiffs
have responded to every attempt to discover the bases for their claims either through a
promise of some future conduct or with a hyper-technical construction of the Rules
governing the particular discovery device at issue. Moreover, the Defendants proposed a
case management order that is routinely entered by courts throughout this country in
large environmental and toxic tort cases involving multiple parties. Such a case

management order simply provides for Plaintiffs to come forward in an orderly fashion
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with the prima facie evidence required as a matter of law to support their claims. On
October 16, 2006, Plaintiffs summarily rejected Defendants’ Proposed Case Management
Order.

The Tyson Defendants’ proposed Requests for Admission are their latest attempt
to compel Plaintiffs simply to come forward with the proof the law requires of them.
Defendants have shown great patience to date, and have refrained from filing a motion
pursuant to Fed. R. Civ. P. 37, including for dismissal. Granting the Tyson Defendants
leave to exceed the LCVR 36.1°s limitation on Requests for Admission is necessary in
light of Plaintiffs’ recalcitrant and obstructionist behavior in responding to prior
discovery requests from Defendants.

III. CONCLUSION

For the foregoing reasons, Tyson Foods, Inc., Tyson Poultry, Inc., Tyson
Chicken, Inc. and Cobb-Vantress, Inc. respectfully request, pursuant to LCvR 36.1, leave
to exceed the numerical limitation on Requests for Admission. More specifically,
Defendants seek leave of this Court to serve upon Plaintiffs the set of Requests for

Admission attached hereto as Exhibit A.
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Respectfully submitted,

KUTAK ROCK LLP

By: Is/ Robert W. George
Robert W. George, OBA #18562
Michael R. Bond, appearing pro hac vice
The Three Sisters Building
214 West Dickson Street
Fayetteville, AR 72701-5221
(479) 973-4200 Telephone
(479) 973-0007 Facsimile

-and-

Patrick M. Ryan, OBA #7864
Stephen Jantzen, OBA #16247
Paula Buchwald, OBA #20464
RYAN, WHALEY & COLDIRON
900 Robinson Renaissance

119 North Robinson, Suite 900
Oklahoma City, OK 73102

-and-

Thomas C. Green, appearing pro hac vice
Mark D. Hopson, appearing pro hac vice
Jay T. Jorgenson, appearing pro hac vice
Timothy K. Webster, appearing pro hac
vice

SIDLEY AUSTIN LLP

1501 K. Street, N.W.

Washington, D.C. 20005-1401

ATTORNEYS FOR DEFENDANTS,
TYSON FOODS, INC., TYSON
POULTRY, INC., TYSON CHICKEN,
INC. AND COBB-VANTRESS, INC.
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CERTIFICATE OF SERVICE

I certify that on the 18™ day of October 2006, I electronically transmitted the
attached document to the Clerk of Court using the ECF System for filing and transmittal
of a Notice of Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
Robert D. Singletary, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

RIGGS ABNEY NEAL TURPEN ORBISON & LEWIS

Robert Allen Nance
Dorothy Sharon Gentry
RIGGS ABNEY

J. Randall Miller

David P. Page

Louis W. Bullock

MILLER KEFFER & BULLOCK

Elizabeth C. Ward

Frederick C. Baker

William H. Narwold

MOTLEY RICE

COUNSEL FOR PLAINTIFFS

A. Scott McDaniel

Nicole Longwell

Philip D. Hixon

Chris Paul

JOYCE, PAUL & MCDANIEL PC

Sherry P. Bartley

drew_edmondson @oag.state.ok.us
kelly_burch@oag.state.ok.us
trevor_hammons @oag.state.ok.us
robert_singletary @oag .state.ok

doug_wilson@riggsabney.com,
driggs@riggsabney.com
rgarren @riggsabney.com
sweaver @riggsabney.com

rnance @riggsabney.com
sgentry @riggsabney.com

rmiller@mkblaw.net
dpage @mkblaw.net
Ibullock@mkblaw.net

Iward@motleyrice.com
fbaker @motleyrice.com
bnarwold @motleyrice.com

smcdaniel @jpm-law.com
nlongwell @jpm-law
phixon@jpm-law.com
cpaul @jpm-law.com

sbartley @mwsgw.com

MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD PLLC

COUNSEL FOR PETERSON FARMS, INC.

R. Thomas Lay
KERR, IRVINE, RHODES & ABLES

rtl@kiralaw.com
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Thomas J. Grever

LATHROP & GAGE, L.C.

Jennifer S. Griffin

LATHROP & GAGE, L.C.

COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann

Lawrence W. Zeringue
David C .Senger

Page 10 of 11

tgrever @lathropgage.com

Jgriffin@lathropgage.com

rredemann @pmrlaw.net
Izeringue @pmrlaw .net
dsenger @pmrlaw.net

PERRINE, MCGIVERN, REDEMANN, REID, BERRY & TAYLOR, PLLC

Robert E. Sanders
E. Stephen Williams
YOUNG WILLIAMS P.A.

rsanders @youngwilliams.com
steve.williams @youngwilliams.com

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE F ARMS, INC.

George W. Owens
Randall E. Rose
THE OWENS LAW FIRM, P.C.

James M. Graves
Gary V. Weeks
BASSETT LAW FIRM

gwo@owenslawfirmpe.com
rer@owenslawfirmpc.com

jgraves @bassettlawfirm.com

COUNSEL FOR GEORGE'’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod
Vicki Bronson
CONNER & WINTERS, P.C.

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, LLLP

COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker

Colin H. Tucker

Theresa Noble Hill

RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry W. West
THE WEST LAW FIRM

Delmar R. Ehrich

Bruce Jones

Krisann Kleibacker Lee
Dara D. Mann

FAEGRE & BENSON LLP

Jelrod@cwlaw.com
vbronson@cwlaw.com

bfreeman@cwlaw.com

Jtuckercourts @rhodesokla.com
chtucker@rhodesokla.com
thillcourts @rhodesokla.com

terry @thewesetlawfirm.com

dehrich@faegre.com
bjones @faegre.com
kklee @baegre.com
dmann@faegre.com

COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC

10
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T also hereby certify that I served the attached documents by United States Postal Service, proper
postage paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen

Oklahoma City, OK 73118
COUNSEL FOR PLAINTIFFS

/s/ Robert W. George
Robert W. George
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